gjMK  MRRKEg  USi 


Proft'-ssor  W.C.  Graham 


Volianc  1 


19B8  -  1989 


‘Jiie  mteri.als  reproduced  in  this  cas€:^:xx^k 
are  IXm  the  use  of  the  studenLs  at  Van 
Faculty  of  law,  lM7V€a;sity  of  Toronto, 
and  are  ncrt:  for  camnei^ial  sale.. 


Baited  and  selected,  by 

Professoi'  V’,C.  Graham 
Steven  R^?^dn 


i-ACULTY  OF  LAW  LIBRARY 
UNIVERSITY  OF  TORONTO 


OCMOI  MARKET  lAW 


Professor  W.C.  Graham 


Volume  1 


1988  -  1989 


The  materials  reproduced  in  this  casebook 
are  for  the  use  of  the  students  at  the 
Faculty  of  Law,  University  of  Toronto, 
and  are  not  for  commercial  sale. 


Edited  and  selected  by 


Professor  W.C.  Graham 
Steven  Rapkin 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/commonmarketlaw01grah_3 


TAHTK  OF  OONTEHTS 


Foreword 


A.  INTKDDDCrrCN 


1.  E.E.C.  Treaty/  articles  1-3  . . . . . . .  1 

2.  D.  lasok,  J.W.  Bridge,  "The  Birth  and  Grcwth  of  the 
European  Coiiiraunity'' ,  in  Law  and  Institutions  of  the 

European  Conirnunities.  (4th  ed. ,  1987)  fp.  3-6,  11-26  ...  2 


3.  F.B.  Jenson,  I.  Walter,  The  Common  M^ket.  (1965), 

Lippincott  Co.  .  12 

4.  D.  vyatt,  A.  Dashwood,  "Aims  of  the  Ccatimon  Market", 
in  The  Substantive  Law  of  the  E.E.C. .  (1980) , 

pp.  13-22  . . . . . . .  14 

5.  Commission  of  the  European  Communities,  "Tcwards 
a  Final  Abolition  of  Frontiers;  The  Eurcpean 

Internal  Market" ,  (1985)  . .  20 

6.  Gardner  Patterson,  "The  European  Community  as  a 
Threat  to  the  System",  in  W.R.  Cline  (ed.)  Trade 
Policy  in  the  1980 ^s.  (1983)  Institute  for 

International  Economics,  Washington,  D.C.  . . .  25 

7.  Bela  Balassa,  European  Economic  Intecrration.  (1975) 

American  Elsevier  Publishing  Co.  Inc .  36 


B.  INSmiTnCNAL  STTOCnJRE 

1.  Institution  of  the  European  Community  (Chart)  .  44 

2.  Guy  Schrans,  "The  Community  and  its  Institutions", 
in  Thirty  Years  of  Community  Law.  (1983) ,  Commission 

of  the  European  Communities .  45 

3.  Accession  of  Spain  and  Portugal  (CCH  Explanation)  .  53 

4.  Single  European  Act  (CCH  Explanation)  . .  54 

5.  E.E.C.  Treaty,  article  189,  regarding  powers  of  the 

Commission . 58 

6.  Lauwaars,  lawfulness  and  Legal  Force  of  Community 
Decisions.  (1973)  A.W.  Sitjhoff  International 

Publishing  Co . 59 

7.  E.E.C.  Treaty,  articles  164-188,  regarding  the 

European  Court  of  Justice  (E.C.J.)  .  64 

8.  Hjalte  Rasmussen,  "The  Court  of  Justice",  in 
Thirty  Years  of  Community  law.  (1983)  Commission 

of  the  European  Communities . . .  67 

9.  Canada/U.S.  Free  Trade  Agreement,  Chapter  Eighteen, 

regarding  dispute  resolution  mechanisms  . . . .  75 

10 .  Dispute  Settlement  Mechanisms  (Chart)  ..................  79 


11.  "A  Review  of  Considerations  Relating  to  Dispute 
Resolution  Mechanisms  and  Trade  in  Services", 
prepared  by  the  Centre  for  International  Studies 
for  the  Institute  for  Research  in  Public  Policy 


(Researcher;  W.C.  Graham)  (excerpts)  . . . .  80 

12.  Plaumann  &  Co.  v.  E.E.C.  Commission  (Case  25/62), 

[1964]  CMIR  29  . . .  84 

13 .  Re  Noordwiiks  Cement  Accord  (Case  8-11/66) , 

[1967]  CMIR  77  .  87 


Page  # 


14.  H.P.  Bulmer  Limited  and  another  v.  J.  BolliDCfer  SA  and 
another.  [1974]  2  CMR  91  (before  the  aiglish  Court  of 

Appeal)  .....  o  .  o  .  c  ..  o  ..  o  ....  o  e  o  .  o  .  c  c  c  .  o  .  . . .  c  92 

15.  Re  Societe  des  Petroles  Shell  -  Berre  and  others. 

[1964]  OttR  462  (before  the  Ffendh  Conseil  D^Etat)  .....  99 


16.  Pasouale  Foalia  v.  Mariella  Novello  (Case  104/79) , 

[1981]  1  CMLR  45 . . . . . .  101 

17.  C.I.L.F.I.T.  Sri  and  others  v.  Ministro  Della  Sanita^ 

(Case  283/81)  ,  [1983]  1  CMR  472  .......................  104 


C.  Uffi  NMURE  OF  OCMOCnY  lAW 
(i)  Introducticn 

1.  Prodrcmis  D.  Dagtoglou,  "The  lagal  Nature  of  the 
European  Cornraunity",  in  Thirty  Years  of  Communitv 

Law.  (1983) ,  Commission  of  the  European  Communities  ....  110 

2.  Derrick  P^tt  and  Alan  Dashwood,  "The  Comraunity 
Legal  Order",  in  The  Substantive  Lav  of  the  E.E.C. . 

(2nd  ed. ,  1987)  pp.  25-50  .......................... _  111 


(ii)  RelatiGnship  between  OcDnunity  Law  and  the  law 
of  the  Marber  States 


(a)  Before  the  European  Court  of  Justice 

1.  ^Norddeutsches  Vich-und  Fleischkontor  QnbH  v. 

HauDtzollamt  Hamburg-St.  Annen  (case  39/70) , 

[1972]  CMLR  281  .  124 

2.  Costa  V.  Ente  Nazionale  per  L^Eneroia  Elettrica 

(ENEL) .  (case  6/64)  . . .  126 


3.  Costa  V.  Ente  Nazionale  iper  L^Eneroia  Elettrica 

(ENEL)  .  (Before  the  Giudice  Conciliatore  di  Milano)  ....  130 


4.  Van  Duvn  v.  Hone  Office.  (Case  41/74),  [1975]  1 

CMIl?  1  . . . . . . . . .  134 

5.  S.A.  Eunomia  di  Porro  E.C.  v.  Ministero  della  Publica 
Instruzione  della  Republica  Italiana.  (Case  18/71) , 

(1972)  CMLR  4  . . . . . .  143 

6.  Gabrielle  Defrenne  v.  S.A.  Belae  de  Navigation 

Aerienne  (Sabena) .  (Case  43/75),  [1976]  2  ClflLR  98  ......  144 


7.  Franz  Grad  v.  Finanzamt  Traunstein.  (Case  9/70), 

(1971)  CMLR  1 _ ......................................  151 

8.  Conceria  Danielle  Bresciani  v.  Amministrazione  della 

Finanze.  (Case  87/75) ,  [1976]  2  CMLR  62  ............... .  156 


9.  Minister  for  Fisheries  v.  C.A.  Schoenbercr  and  others 

(Case  88/77),  [1978]  2  CMLR  519  . . . .  159 


(b)  Before  the  national  courts  of  the  Member  States 

10.  Minister  for  Economic  Affairs  v.  S.A.  Fromaqerie 


Franco-Suisse  "Le  Ski".  (1972)  CMLR  330  ................  160 


11.  Administration  des  Contributions  Indirectes  and 

Comite  Lnterprofessionel  des  Vins  Doux  Naturels 

v.  Ramel,  (1971)  CMIR  315  . . . .  171 


Page  # 


12.  Svndicat  General  de  Fabricants  de  Semoules  de  France 
(Conseil  d'Etat) ,  [1970]  CMLR  395  . .o ... o,,. ........... . 

13.  Minister  of  the  Interior  v.  Daniel  Cdm  -  Bendit  de 

France.  [1980]  1  CMER  543  . . . . . ... 

14.  Application  des  Gaz  S.A.  v.  Falks  Veritas  Lindted 

[1974]  2  CMIR  75  . . 


15. 


Maitre  Cataldo  Caitiinajrata  and  another  v.  Conseil  de 
L^Ordre  des  Avocats  au  Barreau  de  Marseille. 


[1988]  1  CMIR  243 


oeoGoeeoeveooocoooecoo 


(c)  Ocnmiinity  law  and  its  Ralaticnship  to  Oonstituticnally 
Guaranteed  Ri^its 

16.  Internationale  Handelsqesellschaft  mbh  v.  Einfuhr 
Und  Vorratsstelle  Fur  Getreide  Und  Futtermittel . 

(before  the  Federal  Constitutional  Court  of  Germany) , 

[  107  4  ]  2  540  .............  .«...00000.0..0..000.00< 


17.  Firma  J.  Nold  KG  v.  E.C.  Commission.  (Case  4/73), 
[1974]  2  CMLK  338  . . . . . 


18.  Amministrazione  delle  Finanze  dello  Stato  v. 
Svmmental  SpA  (No.  2) ,  (Case  106/77) ,  [1978] 
3  QHjR  263  . . . . 


o  o  e  G  e  • 


19.  Buitoni  S.A.  v.  E.C.  Commission.  (Case  4/73), 

[1979]  2  CMIR  665  . . . . 

20.  Re  The  Application  of  Wunsche  Handelaesellschaft 

(Case  2  BvR  197/83) ,  [1987]  3  CMIR  225  (before 
the  Federal  Constitutional  Court  of  Germany)  . . . 


174 

179 

182 

187 


190 

201 

213 

219 

220 


D.  THE  IMTEPNATKa^AL  PERSCNAUTy  AND  JURISDICTICN  OF  THE  OCMMDNTIY 


1.  E.E.C.  Treaty,  articles  113,  114,  116,  210,  228  ........  233 

2.  Re  the  European  Road  Transport  Agreement  (ERTA) ; 

E.C.  commission  v.  E.C.  Council.  (Case  22/70) , 

[1971]  CMDR  335  . . . .  234 

3.  Officier  Van  Justitie  v.  Cornells  Kramer. 

(Case  3/76),  [1976]  2  CMLR  440  . . . . . .  248 

4.  International  Fruit  Company  N.V.  and  others  v. 

Produktschap  Voor  Groeten  en  Fruit  (No.  3) . 

(Case  21-24/72),  [1975]  2  CMIR  1  . . .  259 

5.  Re  the  OECD  Understandincr  on  a  Local  Cost  Standard. 

(Opinion  1/75) ,  [1976]  1  CMIR  85 _ ... . . . .  274 

6.  Hauptzollaint  f Chief  Tax  Office)  Mainz  v. 

C.A.  Kupferberg  &  Cie  KG  a. A.  (Case  104/82) , 

[  1983  ]  1  CMIR  1  (headnote  only)  . . .  277 

7.  A.-G.  Canada  v.  A.-G.  Ontario  (labour 

Conventions  Case) ,  [1936]  S.C.R.  461  . . . .  279 

8.  A.-G.  Canada  v.  A.-G.  Ontario  (Labour 

Conventions  Case) ,  [1937]  A.C.  (Privy  Council)  .........  281 


9.  Note:  Marcus  L.  Jewitt,  (1987)  26 

International  Legal  Materials  714  (excerpts) 


284 


•  I 


t 

i 


/ 

/ 


/ 

/ 


j**<Jl*  fc.' 


